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FOREWORD PRIZED OR PRICED?

The traditional knowledge (TK) of India’s people 
touches many lives within the country and outside it. 

For the holders of TK, it is their very lives and thus valuable as is. For others who don’t 
live by it, it has been priced – given a monetary value, be it by the manufacturer of 
‘value-added’ products, the law and policy-maker making rules for marketing, or the 
consumer who renders payment for the end products.

India is seen as a treasure house of knowledge related to the biological world. But 
despite its mega bio-richness and booming bio-industry, this treasure has not 
translated into overall wealth and well-being for the vast majority of its people. There 
is a classic divide amongst those who embody it and others who merely attribute 
economic value to it. 

TK is worth billions for the life sciences corporations. So the industry has a vested 
interest in the business of TK ‘protection’. And governments view TK management 
as both a means to exercise control and as a resource for revenue generation. 
The regulatory regime is aiding the taking out of informal know-how from local 
communities to the ‘outside’ world. Protection of TK is thus being defined from that 
perspective. That too not really by those who actually practice it. 

TK is also facing perhaps its biggest challenge – commodification. The grant of private 
rights on commodified knowledge through the modern intellectual property (IP) 
regime is furthering its privatisation. This creates deep tensions with customary laws 
and traditional practices, as does it endanger conservation. IP legislation and how they 
reward ‘innovation’ are reinstating old hierarchies and creating new dilemmas. Not only 
the regulators and formal ‘inventors’, but communities themselves are on crossroads 
whether to engage in the IP system or not and to what extent. The debates continue.

Yet the urgent need to make headway on how to manage TK to be a tool for 
‘development’. For  there is little or no debate about the fact that TK holds the key for 
more people-centred and planet-sensitive futures. The issue is no doubt complex. And 
the way forward just might be to cut through all the complexities to honestly ask if all 
the official efforts to protect TK are making a real difference where they ought to -- on 
the ground. That admittance, particularly by India, just might open up opportunity 
for some real solutions. Solutions whereby the TK, dismembered from its holders and 
decontextualised from its locales is not priced. But people’s intellectual heritage is truly 
safeguarded and the human creative spirit is genuinely prized.
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‘Tracking’ means to literally 
pursue by following the marks 
of someone’s feet. The barefoot 
innovators of our country are 
being tracked down to their very 
villages! The formal system wants 
to know what the informal sector 
knows about the biological world. 
But that’s precisely where the 

quest ceases. Once the knowledge-holders have 
shown the route to usage of biological materials, 
they seem to be relatively forgotten. In today’s bio-
economy, TK in itself is being dealt as a factor of 
production. The protection of TK in India is thus 
becoming more about knowledge per se and less 
about the people and their lives. 

But TK is the very identity of peoples. It is something indigenous communities, tribal 
people, forest-dwellers, fisher folk, traditional healers and just any natural-resource-
dependent groups live by. It is reflected in customary practices and traditional 
life-styles. These also embody the institutional arrangements that exist at the local 
level for TK management. They are the lex loci i.e. the local rules in the place where 
communities are situated. TK is the very link between peoples and territory. This 
however is under constant threat. The continuance of these wisdom cultures depends 
on their guaranteed access to the living material on which they are based. TK tells the 
relationships that people have with their local biological resources. It is evidence of 
their long histories, as many of the communities pre-date not only the colonial era but 
even the nation-state. Yet TK is also the active connection that they continue to have 
with their living world. This can take many diverse forms depending on their cosmo-
vision and geographic locations. Thus what is TK does not have one answer. 

The definition of TK will vary depending on who is asked the question. At the local 
level TK does not require definition. The need to define TK arises from the need to 
bring it under the purview of modern legal systems and regulatory regimes. Though 
government representatives sitting across the table at international negotiations are 
still not in agreement with what all ought to come under its ambit.1 Nonetheless, 
there are some typical characteristics of TK that are universally recognised. That it is 
collectively held and that despite its antiquity, TK is constantly evolving while being 
shaped by social, cultural and political factors. But in the current era the debates on TK 
protection are being driven largely by economic factors. 

The imperatives of the market require keeping track of it, from start to end. Treating it as 
raw material, law and policy approach TK through access rules with a view to guarantee 
its assured supply for manufacturers of TK-based products and services. Thus the need 

1 There is an ongoing process at WIPO, which is trying for several years to make countries arrive at an agreed 
definition. 

Chapter 1
TRACKING 

KNOWLEDGE
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for elaboration of what constitutes misappropriation of TK. Then the need to track both 
the givers and users of TK to be able to effect sharing of benefits between the two sides. 
Next the need to keep track over the process of product development from TK. Once the 
TK-based product – be it a drug or crop is ready, the state machinery is used for the grant 
of exclusive marketing rights over it. The proprietary product also requires regulation for 
tracking who is using it sans authorisation. Key players in the market seek a supportive 
environment from the state for the policing and protection against the ‘mis-use’ of their 
TK-based creations. The law and policy is titled in favour of such a production system. 

The protection of TK in India is a sub-set of the grand plan of leveraging it in a global 
market place. In the words of the World Bank Country Director for India: “...making 
effective use of knowledge in any country requires developing appropriate policies and 
institutions to promote entrepreneurship...”.2 Much like a business firm, the state is 
thus involved in knowledge management. As a first step, there is a pre-occupation with 
collection over conservation.

Governments worldwide are engaged in stocktaking of not only biological resources 
but also people’s knowledge. India is no exception to this trend. Government-
sponsored documentation is ongoing in various state departments in India. This 
has taken several forms, from ex situ collection of biological material (to which the 
TK relates) and gathering of geospatial data to capturing local practices in registers 
and recording TK information in digitised inventories. Examples of these are the 
Department of Biotechnology’s India Bioresource Information Network (IBIN) and the 
Environment Ministry’s Indian Biodiversity Information System (IBIS).3&4 The idea is 
to have a national biodiversity information infrastructure. 

On TK, the oft cited example from India is the Traditional Knowledge Digital Library 
(TKDL).5 This electronic database is a collection of existing literature in Indian systems 
of medicine (ISM) – Ayurveda, Unani, Siddha and Yoga, re-recorded in digitised 
format in five foreign languages. This is meant to enable international patent offices 
granting patents based on Indian TK to be able to screen out applications that are not 
genuinely new and inventive. India’s people have long been raising concerns about 
‘biopiracy’. The TKDL is envisaged as a tool to provide proof of pre-existing knowledge.

The Government of India (GoI) has, through the Council of Scientific and Industrial 
Research (CSIR), signed memoranda of understanding (MoU) with patent offices of a 
host of countries starting with the European Patent Office (EPO) in 2009.6 The MoU 
gives EPO examiners on-line access to information related to Indian TK in all phases of 
the European patent grant procedure as governed by the European Patent Convention. 
Similar MoU between India and USA, Germany, United Kingdom, Canada and Japan 
has also been signed. These are precisely those technology-rich ‘developed’ countries 
that use TK and bio-resources to develop products and services.

The MoU are not without precedent. In 2008, likewise the Chinese Patent Office 
(SIPO) had opened its 32,000-entry database on traditional Chinese medicine 

2 Michael Carter with reference to a World Bank report, India and the Knowledge Economy: Leveraging 
Strengths and Opportunities, launched on 28 June 2005. http://web.worldbank.org/WBSITE/EXTERNAL/
WBI/WBIPROGRAMS/KFDLP/0,,contentMDK:20552872~menuPK:461238~pagePK:64156158~piPK:641528
84~theSitePK:461198,00.html, Accessed 24 November 2011

3 About IBIN http://www.ibin.co.in/ibin-intro.aspx, Accessed 25 November 2011 
4 Environment Ministry launches Indian biodiversity info system, Accessed 15 December 2011 

http://www.governancenow.com/gov-next/egov/environment-ministry-launches-indian-biodiversity-info-system
5 The TKDL web site http://www.tkdl.res.in/, Accessed 15 December 2011
6 Ministry of Health and Family Welfare Press Release 2 February 2009 India Partners with EU to prevent 

India’s traditional medicinal knowledge from Biopiracy http://pib.nic.in/newsite/erelease.aspx?relid=47343, 
Accessed 16 December 2011 
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7 EPO Press Release, Munich 11 February 2009 http://www.epo.org/news-issues/press/releases/
archive/2009/20090211.html 

8 ‘Prior art’ is any or all the knowledge about any invention known previously or disclosed to the public 
even before either the patent application for that invention is filed or the said invention is created. Patent 
law is meant to protect inventions. Hence, the law in most countries requires that patents not be granted 
to something that is not new, unique or original. Patent offices undertake a “novelty search” during the 
examination of a patent application for any invention, which in other words means checking for existing prior 
information about it. The existence of such prior art can invalidate a patent. Prior art references include 
documentary sources such as patents and publications from anywhere in the world, and non-documentary 
sources such as things known or used publicly such as TK. 

9 Title 35 of the US Code on Patent Law, Part II Section 102(a) states: “A person shall be entitled to a patent 
unless the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country”. Since 16 September 2011 with the passing of the America Invents Act 
(formerly Patents Reform Act of 2011), the patent law of the US stands amended. The changes to Section 
102 however will come into effect only from 16 March 2013.

(TCM) to the EPO. But as the EPO itself explains: TKDL is the traditional knowledge 
database that has attracted the most public attention in recent years, and access to 
this database has great political significance internationally in the field of patents.7 
India was a strong voice against the patenting of life forms. Now it is open to the idea 
of allowing patents on inventions based on India’s biological resources and related 
people’s know-how. Those who believe in the modern IP system are supporters of 
TKDL-like initiatives, because it does not question patent laws in other countries or IP 
agreements at the international level, (which makes it possible for others to even apply 
for a TK-based patent). Instead, the TKDL derives justification for its functioning from 
the patent system. 

The TKDL can be successful only by continuously tracking IP applications sought on 
TK-derived inventions. Patent examination involves looking for prior art, i.e. earlier 
publications that show the claimed ‘invention’ is either not new or is obvious.8 Not all 
countries recognise orally transmitted knowledge as prior art to invalidate patents. The 
US is one such example. Its patent law regards oral knowledge of a foreign country as 
prior art only if it is in published form.9 This puts the burden on countries with oral 
knowledge cultures to document TK in writing, or other acceptable media. For it is in 
their interest to give (non-oral) proof of the existence of prior art in a format that is also 
understandable to foreign patent offices. The TKDL must be seen in this light. Though 
500-year old Indian manuscripts and texts of ancient medical knowledge constitute 
valid prior art, but they are in languages not known to foreign patent examiners.

There has neither been a consistent show of political will to challenge the WTO 
TRIPS Agreement that permits patenting in all fields of technology and even on life 
forms. Nor have there been enough efforts at the bilateral level, if and when free 
trade agreements or bilateral investment treaties push bio-rich countries like India to 
provide for ‘TRIPS-plus’ IP protection. Instead, TKDL-like approaches are encouraged.

For the above and other reasons in India there is not one view on the TKDL. In fact 
amongst various Union Ministries there is no agreement on the issue of granting 
foreign patent offices access to the TKDL. This is reflected in the discussions of the 
inter-ministerial TKDL Access Policy Issues Committee (APIC) set up in early 2002. 
Therein the Ministry of HRD rightly insisted that the National Access Policy (for 
TKDL) be finalised before the database is opened to foreign patent offices. 

Also, there are specific concerns about electronic data-basing. Existing knowledge 
becomes much easier to access as a result of networked data-bases. Information 
technology experts warn of the challenges of secrecy with electronic data management. 
And the TKDL exists in a world of wiki-leaks. The question then to ask is how safe 
is the TK saved in electronic databases? The fundamental problem also is that TK 
packaged and preserved in an electronic database can be removed from real life. 
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One only needs to look at the digital divide between urban and rural India to fully 
fathom that distance. This reality of India creates an anomalous situation, whereby 
foreign government and IP officials have access to the TKDL, but its own people 
do not! Critics of the TKDL point out that this database makes TK readily available 
to the world at large including potential bio pirates, to whom the TK was earlier 
linguistically inaccessible. (As the TKDL entries list not only the formulations but also 
the treatments for which it is useful.) And it will very much depend on the skills of the 
patent examiners to be able to interpret the TKDL entries against patent applications 
based on TK before them.

India’s National Knowledge Commission (NKC) made specific recommendations 
to the Prime Minister on IPR, wherein it suggested that (t)o create incentives for 
commercialisation of TK, companies should be able to access the TKDL upon payment 
of adequate user fees and subject to the condition that inventions arising out of the 
TKDL would require royalty sharing with the government.10 As per the NKC the 
revenue generated by the government from commercialisation of TKDL should be used 
to create a TK Development Fund. The proceeds of the fund would be used to conserve 
TK generally, conduct research on TK, expand the TKDL and benefit communities that 
have contributed to the creation of TK. 

There are other concerns about the efficacy of such a TK database. By default the TKDL 
does not include non-codified traditional health knowledge. It also does not capture 
Indian people’s TK on agriculture, conservation and other areas. Also many are aware 
that not all of the country’s TK can possibly be documented. So the TKDL is limited in 
its coverage. 

The TKDL cannot be mistaken for a tool in the pro-active protection of TK. Instead it is 
a limited measure by which to live with the IP system. For that very reason despite the 
unresolved issues, the World Intellectual Property Organisation (WIPO) is partnering 
with the GoI in order to help make available the Indian Government’s practical 
experience with TKDL to those other countries which decide to create their own 
TKDLs.11 That itself is the problem. Governments are asking each other how TK should 
be protected, instead of consulting their own peoples who are the holders of knowledge.

Unless the debate on TK and its protection is brought at the centre of biodiversity 
conservation and self-development by peoples, there is risk of it being more about 
the collection(s) than the communities. The official approach often is to treat TK as 
something separate from the ones who embody it. For instance, today state agriculture 
universities are more keen on a farmer’s seed knowledge than the farmer herself. 
This creates the fragmentation. For without her seeds the latter can no longer be a 
farmer. She has to then source the seeds from either public sources or buy it from a 
private company. This kills the practice of her own seed knowledge and de-skills her. 
Meanwhile government agency puts away farmers’ seeds in gene banks and research 
institutes. So ex situ ‘protection’ has the effect of reducing the farmer to a user/buyer 
of products ‘manufactured’ by the formal system. Stripped off their knowledge, peoples 
and communities can end up as mere factors of production and/or consumers of 
products. Products that are private property and ironically made from their own TK! 

Official measures for TK protection are not merely about registration of TK itself. 
There are over one and a half million practitioners of Indian Systems of Medicine and 

10 NKC’s Recommendation 7.3 on IPR to the Prime Minister on 15 October 2007 vide letter by Chairman NKC 
http://www.knowledgecommission.gov.in/recommendations/ipr4.asp, Accessed 7 November 2011

11 35 nations want to emulate India’s digital library model http://news.in.msn.com/business/article.aspx?cp-
documentid=5082733, Accessed 15 December 2011 
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12 India’s Fourth National Report to the Convention on Biological Diversity, 2009 
13 Karnataka Ayurvedic and Unani Practitioners’ Registration and Medical Practitioners Miscellaneous 

Provisions Act, 1961
14 KTKA is a body proposed to be set up as per Kerala’s IPR Policy 2008.  

Health (ISM&H) in the country; they rely on biological resources for their practice.12 
Government requires even these people to be registered. For instance, the state of 
Karnataka made a law to that effect in 1961 and likewise Punjab in 1963, Himachal 
in 1968 and Chhattisgarh legislated in 1970.13 While their knowledge-systems are 
being encouraged, their existence is acknowledged only if they are registered with the 
state. So also in the proposed body called Kerala Traditional Knowledge Authority 
(KTKA), with which all practitioners of TK in the state will have to be registered.14 TK 
practitioners have an identity only upon there being a record of them in an official 
register or database. ‘Protection’ to TK by the national system is assured only if the 
government formally makes note that it exists.
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India seems to be straddling two 
approaches for TK protection. 
The first is essentially through 
state control over people’s 
knowledge. The second, discussed 
below is through intellectual 
property. The idea of ‘property’ 
is being extended to the non-
material part of TK, the know-

how and ideas themselves. While legally protected 
relations of local communities to biological 
resources are necessary for the continuance of 
TK by them as TK-holders. It does not follow that 
original TK-holders view their knowledge itself 
as property. Yet it cannot be assumed that TK 
associated with biological resources that is available 
publicly does not belong to anyone.
 
Property is something tangible or intangible that its owner has legal title for. The 
knowledge economy is premised on treating knowledge as property. This has been 
made possible through the intellectual property (IP) system. IPR are granted by 
government offices in consonance with IP laws of a country. The current IP laws 
are creating exclusive rights on the products of intellect. This can create particular 
problems for TK and its holders. For TK is seen by them more as an intellectual 
heritage. They do not assert a relationship over knowledge that resembles the modern 
forms of private ownership. 

Property laws govern the rights of people to items they can consider theirs. 
Privatisation itself means the transfer of government-owned assets to the private 
sector. In the privatising of TK, state agency (with only a few exceptions) presumes 
that it is the owner of TK when it is not so! If IP laws do provide for local communities, 
they have the effect of bringing them into the IP system, which is not premised on the 
latter’s world view. The lesser discussed but hardly inconsequential effect of that is the 
commodification and privatisation of TK. 

The history of the IP system will establish that IPR, such as patents, were at a practical 
level meant to only be temporary privileges to an inventor. After the expiry of the 
patent period the details of the invention were to be made available to the public. 
But real experience will show how ‘evergreening’ of patents, particularly in the 
pharmaceutical and agricultural chemical sector extends patent terms beyond what 
is legally allowed.15 This keeps the knowledge of the invention in exclusivity. The 
Planning Commission of India has in its approach to the Twelfth Plan (2012-2017) 
sounded a caveat against extending monopolies under an IPR system. The concept 
of monopolising knowledge albeit for a limited period, that underlies prevalent 

15 Evergreening of patents refers to the strategies adopted by MNCS to increase the life of the patent or the 
patent term beyond 20 years to reap the benefits from rent-earning for much longer periods.

Chapter 2
PROTECTING 
‘PROPERTY’
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models of IPR can have perverse effects when it is extended to areas of traditional 
knowledge, preventing poorer people from continuing to use their own knowledge 
without payments to those who have ‘patented’ it under IPR.16

Nonetheless, a larger percentage of the officialdom in India is (as in the words of the 
USPTO) inspired by a fundamental truth that IP is the premiere global currency for 
creating value from innovation (sic).17 IP laws basically define what they regard as 
legally protected ‘innovation’ and lay down the rules on who can make, use and sell 
the innovative processes or products. IP laws allow the innovator the right to collect 
rent from the use of the innovation and thereby not only recover the cost of creating, 
but additionally make huge profits. The IP system hijacked by global capital is now 
mainly focused on being able to control biological materials and (mis)appropriate TK 
to maximise profits from sale of products from the use of them. For example, patents 
are seen as a return on investment (RoI). They are as much business assets as tangible 
property is; therefore developing a patent portfolio is very much part of business 
strategy in the bio-business.

TK per se is not patentable in India. But there are various provisions in India’s IP 
laws for registering products made from TK. For example, farmers are being invited 
to seek an IPR called plant variety protection (PVP) for crop varieties developed from 
their know-how. Likewise, local artisans and small growers are being encouraged to 
apply for another type of IPR -- geographical indications (GIs), for their traditional 
paintings, agricultural products, artifacts, fabrics, etc. All such IP laws either have a 
colonial history or are rooted in the neo-colonial present. That in part is the problem 
-- national lawmaking on the subject of IP is most influenced today by international 
processes rather than local realities. Thus the national dilemmas on whether and how 
to be in compliance with international IP standards. Should the protection of TK be 
by or through such an IP system? This is the key question to be asked and answered. 

The IP system gives limited choices to the TK-holders in terms of ‘protection’.  
Most often their TK is used without them having a real say in the matter. Put in a 
position to choose, they are confronted with two equally unsatisfactory options. 
Either pre-emptively to seek IP rights themselves before anyone else gets to the 
TK, which is also for a limited time period (maximum 20 years under a patent) 
after which the knowledge will fall in the public domain (an equally undesirable 
predicament for private confidential TK). Or acquiesce to the system that allows 
someone else to be able to get IPR on their TK and commercially utilise it. For such 
a ‘sharing’ of their knowledge, the original TK-holders are promised the ever-elusive 
‘compensation’ through benefit-sharing mechanisms. Both options can alter the
 original TK systems irreversibly.

Patent Legislation

As per the law on patents in India, a supposed ‘invention’ which in effect, is traditional 
knowledge or which is an aggregation of duplication of known properties of 
traditionally known component or components is not regarded as an invention and 
therefore is not patentable.18 The patent law recognises TK of not only Indian TK-
holders but anyone’s ‘elsewhere’. There are provisions in the Indian patent legislation 

16 Paragraph 16.14 of the Draft Approach Paper for the Twelfth Five Year Plan 2012-2017 http://
planningcommission.nic.in/plans/planrel/12appdrft/appraoch_12plan.pdf, Accessed 16 December 2011

17 Remarks by US Under Secretary of Commerce and Director of the USPTO David Kappos,  25 May, 2011 
http://www.uspto.gov/news/speeches/2011/kappos_brussels.jsp, Accessed 2 December 2011 

18  Section 3(p) of the Patents Act, 1970
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that make prior art a ground to revoke a claim for novelty. TK as novelty-destroying 
prior art invalidates a patent, as patent rights are given to inventions that are new with 
an inventive step. Though in real time developing a foolproof legal definition of ‘prior 
art’ is a challenge.

The Patent Act also provides for pre-grant and post-grant opposition for TK-based 
patents. Where an application for a patent has been published but a patent has not 
been granted, the grant of patent can be opposed on the ground that the invention so 
far as claimed in any claim of the complete specification is anticipated having regard to 
the knowledge, oral or otherwise, available within any local or indigenous community 
in India or elsewhere.19 Even after the patent has been granted, but before the expiry of 
a period of one year from the date of publication of grant of a patent, anyone interested 
may give notice of opposition to the Controller on the grounds that the invention so far 
as claimed in any claim of the complete specification was anticipated having regard to 
the knowledge, oral or otherwise, available within any local or indigenous community 
in India or elsewhere.20 

India is also one of the countries to modify its patent application procedure to require 
the source or geographic origin of the biological material in a patent specification.21 
Where an application for a patent has been published by the patent office, but the patent 
has not yet been granted, any person may oppose the grant of patent on the ground of 
the absence of disclosure or wrong mention of source of geographical origin of biological 
material used for the invention. This could lead to the  revocation of the patent.22

Yet ‘biopiracy’ continues. That is to say, not only the grant of illegal patents and the 
exploiting of commercial gains goes on, but also the same continues sans communities’ 
permission and/or without ‘benefit-sharing’/compensation to the TK-holders. There 
are several reasons for that. First, the international legal regime as contained in WTO 
TRIPS legalises the piracy of TK, by allowing for patents in all fields of technology 
including life forms. Developing countries compelled into compliance of WTO IP 
standards have not had the political will to walk the distance between having legitimate 
flexibilities and making full use of them (such as developing sui generis IP regimes). 
Second, other countries’ patent laws, such as in USA, do not recognise India’s TK 
in oral form  as prior art on the basis of which to invalidate patents based on TK. 
Patent offices of developed countries, such as in Europe and Japan have over the years 
allowed several patents based on developing countries’ TK. That is why the TKDL-
like approach finds favour with the developed world (as it does not require them to 
amend and contain their own IP laws). Thirdly, patent examinees screening patent 
applications are either not always able to tell the fine difference between TK and a 
genuine innovative step over TK; or do not always effect a correct interpretation of the 
patent law. Fourthly, the GoI now itself is not against the grant of IP on products from 
TK related to biological resources. This is what even the Biological Diversity Act (BDA) 
of 2002 allows for. Fifthly, not all countries have or enforce ABS laws that insist on 
free or full prior informed consent (FPIC) of their TK-holders. Even the Indian BDA 
merely provides for the ‘consultation’ of local peoples. Moreover, it does not prohibit 
any IPR on any invention based either on biological resources or information related 
to a biological resource from India. It only requires pre-approval from a National 
Biodiversity Authority (NBA) through prescribed process with fees. 

The country’s patent legislation has undergone three amendments since India joined 
19 Section 25(1)(k) 
20 Section 25(2)(k)
21 Section 10(4)(D); The specification is the document submitted by a patent applicant that provides an explicit 

and detailed description of the nature and use of an invention. 
22 Sections 25(1)(j) & 64(1)(p) &(q)
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the WTO in 1995. In fact in 1996 the US government filed a complaint against India 
at the WTO Dispute Settlement Body for alleged absence of patent protection for 
pharmaceutical and agricultural chemical products in India.23 This speed-tracked 
India’s patent law amendments. In current times, those pushing an IP maximist 
agenda around the globe are seeking new ways to not only further expand the coverage 
of patent laws (to genes present in nature) but also insist on the enforcement of IP 
rights by states (through stricter IPR policing).

Plant Variety Protection

Given that a majority of India’s farming communities still live by their seed 
knowledge and farming practices, the protection of their agricultural know-how is 
of critical importance. Though under the Patent Act of India, seeds and varieties are 
not considered ‘inventions’ and therefore not patentable. Nonetheless, the official 
approach of the GoI is to ‘protect’ farmers’ crop varieties through an IP system that 
provides for PVP certificates. 

India’s Protection of Plant Varieties and Farmers’ Rights (PPVFR) Act was passed 
in 2001. The idea of PVP is modeled on European practice, though India’s Act is 
not as severe on farmers’ freedoms as its European counterparts. PVP was first 
institutionalised by the UPOV Convention in Europe in 1960s. PVP gives plant 
breeders rights over crop varieties that they may have developed. The criteria for 
protection requires that the plant variety be new, distinct, uniform and stable. In the 
Indian version of the PVP law the chapter on Farmers’ Rights (FR) was retro-fitted, 
thus locating FR in an IPR law.

The PPVFR Act recognises farmers as breeders, making them eligible to register the 
crops that they may have developed under the specific category of ‘farmers variety’ 
(FV). This is how the farming communities are being lured into the IP system. FV 
is defined as what has been traditionally cultivated and evolved by the farmers in 
their fields or is a wild relative or land race or a variety about which the farmers 
possess the common knowledge.24 However, an application for registering an FV by 
farmers or community or group of farmers can be submitted only on endorsement 
by the concerned Panchayat BMC/District Agricultural Officer/Director of Research 
of concerned State Agricultural University/District Tribal Development Officer. 
Moreover, the PPVFR Authority has set a time limit by which FVs will be registered.25 
Farmer groups across the country are at crossroads on whether to register varieties 
developed by them and come into the fold of this IP system or stay out of it. 

The definition of ‘farmer’ in the Act includes one who conserves and preserves, 
severally or jointly, with any other person any wild species or traditional varieties 
or adds value to such wild species or traditional varieties through selection and 
identification of their useful properties. Farmers’ planting material and their TK of local 
crops is what formal breeders – be it in the public or private sector, build on to make 
so-called ‘new’ seed products. Thus farmers are being encouraged to share samples of 
their varieties in lieu of (genome saviour) rewards and recognition from the Gene Fund 
set up under the Act. It does not follow that farmers are encouraged to use their own 
varieties. Farm-saved seed is direct competition to the seed industry. The entire formal 

23  DISPUTE DS50 India — Patent Protection for Pharmaceutical and Agricultural Chemical Products http://
www.wto.org/english/tratop_e/dispu_e/cases_e/ds50_e.htm, Accessed 17 December 2011 

24 Section 2(l)(i) & (ii) of the PPVFR Act
25 Five years from the Farmers’ Rights (Criteria for Distinctiveness, Uniformity and Stability for Registration) 

Regulations, 2009 (vide G.S.R. 452 (E) dated 29 June 2009 that came into force on 30 June 2009. 
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system of seed R&D, production and marketing is geared towards the promotion of 
hybrid and/or transgenic seeds.26 IP laws such as those granting PVP and proposed seed 
legislation facilitate the sale of such ‘new’ crop varieties as proprietary products. 

There is a specific carve-out for PVP applications from the BDA.27 Those seeking IPR 
on ‘new’ planting material, despite it either being biological material or based on 
local crop know-how from India, do not need to take the prior permission of the NBA. 
The PPVFR Act has its own mechanism to provide for benefit sharing to conservers 
and providers of genetic resources. It puts the onus on the farming community to 
file a claim attributable to the contribution of the local people in the evolution of any 
plant variety. The claim once verified by the government centre receiving the claim 
and upon the Authority being satisfied, after giving opportunity to the breeder to file 
any objection(s), will only then grant a sum of money of ‘compensation’ to be paid to 
the TK-holders by the breeder who used their variety to develop her/his own IPR-
protected one.28 

The President of India has herself highlighted the importance of grassroots 
innovations: Traditional knowledge in farming is often good enough to meet several 
location specific problems of agricultural practices. How to blend traditional wisdom 
with modern scientific knowledge is also something that knowledge systems should 
look into.29 Locally adaptive farmers varieties will be of even more relevance in the 
climate crisis. The NEP also advocates encouraging cultivation of traditional varieties 
of crops. But the country’s agricultural policies since the last two decades are moving 
in another direction.

Geographical Indications

India passed domestic legislation on GIs in 1999 to be in compliance with WTO 
TRIPS.30 In the context of the current discussion of TK and biological resources, it is 
important to note that several agricultural products, local foodstuffs or artisanal crafts 
are being encouraged to seek IP protection in the form of GI protection. Whether 
it is Malabar Pepper, Navara Rice, Naga Mirch or Coorg Oranges, the place of their 
origin and the geographic location in which they are grown gives them some unique 
characteristics. The idea behind GIs is to give exclusive rights to the use of a name or 
sign as an indication of the geographic origin of the product that gives it its particular 
special characteristics (like Darjeeling Tea or Alphonso mangoes). This is more about 
safeguarding its identity in the market. In defence of GIs it is argued that traditional 
production methods are kept alive by securing markets for such products by the brand 
and identity that GIs give them. But GIs are more oriented to the market rather than 
actual positive protection of the TK involved in the making of that good/product. As 
explained in the WTO TRIPS text, the motive is clearly to protect GIs in order to avoid 
misleading the public and to prevent unfair competition. 

Since it renders legal identity to a collective – a group can register together; this 
makes GIs seem more benign than other IPR that insist on the individual identity 
of an original inventor to the exclusion of others. Therefore, these so-called ‘soft’ IP 

26 Bhutani, Shalini, 2012. Where is Our Oryza? - Hybrid Rice in India and its impacts on Farmers’ Rights over 
Seeds By Living Farms, Bhubaneswar

27 Section 6(3) of the BDA
28 Section 41 of the PPVFR Act on ‘Rights of Communities’ 
29 Her Excellency Shrimati Pratibha Devisingh Patil, President of India while inaugurating the International 

Conference on Innovative Approaches for Agricultural Knowledge Management-Global Extension 
Experiences (9-12 November, 2011) at Vigyan Bhawan, New Delhi http://www.icar.org.in/en/node/3869, 
Accessed 30 November 2011

30 Geographical Indications of Goods (Registration & Protection) Act, 1999 http://ipindia.nic.in/girindia/, 
Accessed 10 December 2011
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31 India can’t say ‘cheese’ http://www.thehindubusinessline.com/opinion/article2879675.ece 
32 Under the Drugs and Cosmetics Act, 1940 
33 Section 3(a) of the above mentioned Act
34 Satwant Reddy Committee Report 2007 chemicals.nic.in/DPBooklet.pdf, January 2012

such as collective trademarks and GIs are beginning to attract TK-holders themselves 
for supposed protection of their ‘biocultural heritage-based products’. This is despite 
the fact that GIs are more about where the product is from, rather than who made it. 
For instance, some livestock keepers in India are toying with the idea of seeking an 
IPR in the form of GI registration for their local breeds (in the absence of a national 
Animal Variety Authority on the lines of the Protection of Plant Variety Authority). 
Likewise, local farmers from a district of Karnataka have GI-registered their famous 
local variety of eggplant as ‘Udupi Mattu Gulla Brinjal’ in the name of Mattu Gulla 
Growers’ Union. This step was triggered by the attempt of an MNC accessing the very 
same variety to develop a transgenic brinjal variety. In future if a similar situation 
arose, the GI will not prevent any private company or public research institute from 
genetically engineering the farmers’ Udupi brinjal. But some believe that it might force 
the acknowledgement of the source of the genetic material and perhaps facilitate some 
benefit-sharing. 
 
The larger politics on GIs is being played out in global trade talks and bilateral trade 
agreements.31 At the WTO, in the TRIPS Council member countries are still negotiating 
a multilateral register for wines and spirits. There are concerns to let a GI-heavy 
European Union get a larger share of agricultural products in the world market. And 
trade concerns again keep the developed countries from extending the ‘higher level 
of protection ‘ beyond wines and spirits to products from countries such as India. 
Parallely, there is an international process ongoing at WIPO to develop a draft New 
Instrument Concerning the International Registration of Geographical Indications 
and Appellations of Origin.

Data Protection

Another IP being explored for traditional medicines -- such as herbal drugs based on 
Ayurvedic formulations, in India is that of data protection. The idea of legal protection 
(in the form of guaranteed secrecy) of test data submitted to government drug 
approval authorities has its roots in trade secrets protection. Such protection to data 
is designed to protect trade secrets from unfair commercial exploitation by others. 
During the period of data protection the regulatory authority can not rely on the data 
of the first applicant for approving competing generic versions of the innovator’s 
products by second or third applicants. 

Many traditional medicines are in the public domain, which implies that they are 
not under the patents law. Therefore, Ayurvedic medicines are legally classified into 
two types in India.32 Classical Ayurvedic products (non-IPR protected), which are all 
classical formulations mentioned as is in the approved ancient texts and second patent 
or proprietary medicines, which are based on formulations evolved by manufacturers’ 
R&D with ingredients mentioned in the 54 approved classical texts.33 

In 2004 an Inter-ministerial Committee under the Ministry of Chemical and Fertilisers 
was set up to suggest the way forward for India in the context of WTO’s data protection 
provisions.34 The Committee was therefore looking at the issue from a trade point 
of view. Expanding its purview, at the request of the Department of AYUSH and the 
Confederation of Indian Industry (CII) the Committee also looked at herbal drugs 
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and made some recommendations on traditional medicine. In its report in 2007 it 
suggested that a fixed period of data protection for five years with non-reliance by the 
Drug Regulator on the data submitted by the first applicant while approving second 
and subsequent applicants, should be appropriate. This would give a company that 
first registers a traditional medicine exclusive space in the market for those five years. 
Such measures are more to protect the domestic manufacturers and pharmaceutical 
companies than small local traditional healers, who are not involved in such 
commercial-scale production of Ayurvedic drugs.
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Bio Wealth

TK is found across diverse fields – knowledge related to crops, plants, animals, forests, 
etc. The over-arching theme is biological diversity. Indian TK related to all biological 
resources is dealt with under the BDA. Under this national law TK remains undefined. 

Yet the language indicates that the BDA envisages 
protection of a broader kind of people’s knowledge 
rather than just TK. By the said law, TK-holders 
acquire an identity of ‘benefit claimers’.35 The BDA 
renders them so with reference to the global regime 
and corresponding national system on access and 
benefit sharing (ABS). 

Also, as laid down in the BDA the Central 
Government is under statutory duty to ‘respect and 
protect the knowledge of local people relating to 
biological diversity’.36 For this purpose the central-
level National Biodiversity Authority (NBA) is to 
make recommendations for protection measures. 
To that end the NBA may (not ‘shall’) consider 

registering the knowledge for protection. Thus registration is an optional measure, 
which is not mandatory to do under this law. This could be at the local, state or national 
levels. The term ‘registration’ is not elaborated in the law. But in the Biodiversity Rules 
of 2004, issued to implement the BDA, the idea of registers and data bases has been 
introduced. The NBA is given the option to take steps to build up databases and to 
create information and documentation system for biological resources and associated 
TK through biodiversity registers and electronic databases, to ensure effective 
management, promotion and sustainable uses.37 As the language explains, this is for 
managing and promoting the use of TK and not simply protecting it.

In actual practice government-designed People’s Biodiversity Registers (PBRs) are 
being extensively promoted by GoI. The NBA and the State Biodiversity Boards (SBBs) 
set up under the BDA are concentrating on requiring local communities to re-organise 
themselves into Biodiversity Management Committees (BMCs). Then to make PBRs 
chronicling all the local biological resources and their medicinal or any other use or 
any TK associated with them.38 The main function of the BMC has been reduced to 
mere preparation of PBRs in consultation with local people. While the knowledge may 
have been entered in these PBRs, the PBRs themselves do not have any sort of legal 
protection in India as of date. 

The NBA is also authorised to suggest other measures including a sui generis system 
for TK protection. But it is still in the process of formulating a way forward on this 
front. Following meetings conducted by non-governmental organisations (NGOs) 
through 2008, the NBA was requested to initiate steps towards such a sui generis – of 
its own kind, unique and specific system for Indian realities. On the basis of an NGO 
text, the NBA did issue draft Protection, Conservation and effective management of 
Traditional Knowledge relating to Biological Diversity Rules, 2009. But this text 
has not yet been finalised. (See Annexure IV) The draft Rules attempt a definition of 

Chapter 3
THE BIODIVERSITY 

REGIME 

35 Section 2(a) of the Biological Diversity Act defines “benefit claimers” as the conservers of biological 
resources, their by products, creators and holders of knowledge and information relating to the use of such 
biological resources, innovations and practices associated with such use and application. 

36 Section 36(5) of the BDA
37 Rule 12 of BD Rules, 2004
38 Section 41(1) of BDA read with BD Rule 22(6)
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TK. (See box below) And even the Rules point to the route of documentation as a first 
step to protection. In fact they suggest that a Traditional Knowledge Register be set up. 
Further they suggest that all existing and future databases pertaining to TK relating to 
genetic resources under the control of the Central or State governments, including the 
TKDL and PBRs form part of such a TK Register. Different approaches are suggested for 
TK that is classified as ‘public’ and that which is ‘confidential’. This idea is drawn from 
the Peruvian National Public Register for public domain TK and the Confidential TK 
Register for defensive purposes. In that sense even the Indian draft is not entirely a sui 
generis one.

“Traditional Knowledge” means the collective knowledge of a traditional 
community including of a group of families, on a particular subject or a skill 
and passed down from generation to generation, either orally or in written 
form, relating to properties, uses and characteristics of plant and animal 
genetic resources; agricultural and health care practices, food preservation 
and processing techniques and devices developed from traditional materials; 
cultural expressions, products and practices such as weaving patterns, colors, 
dyes, pottery, painting, poetry, folklore, dance and music; and all other 
products or processes discovered through a community process including 
by a member of the community individually but for the common use of the 
community.”

- Draft TK Rule 2(v)39

The draft Rules suggest that the NBA issue a nonassignable and non-transferable  
licence of use for a limited period (1 to 3 years) to any applicant accessing a specified  
TK, subject to any stipulated conditions. It is further suggested that the fees collected 
from the licensee go into a TK Fund. And that this Fund be used for protection, 
conservation and development of both the TK and the traditional communities. 
Benefit-sharing to channel back any profits from commercial use shall be as negotiated 
between the traditional community and the applicant and facilitated by the State 
Biodiversity Board through the Biodiversity Management Committee(s). 

Meanwhile, it is important to remember that under the existing law, biodiversity funds 
under the BDA, i.e. at the national and state level, are to be applied to conservation 
and for socio-economic development of areas from which the knowledge has been 
accessed. Thus also the need for the GoI and state administration to know where the 
TK is sourced from.

On the matter of ‘biopiracy’ of India’s TK, the BDA empowers the Central Government 
to take necessary measures including appointment of legal experts to oppose grant 
of intellectual property rights (IPR) in any country outside India on any biological 
resource and associated knowledge obtained from India in an illegal manner. But the 
problem is that there is no forum at the global level, where such cases can be taken. 
So there are no cases to speak of. Governments confronted with false patents granted 
by foreign patent offices only have to pursue each case as it happens. But within 
India itself, such a matter is pending before the NBA. It is with respect to the use of 
traditional brinjal varieties by a US MNC in India that used germplasm of traditionally 
grown brinjal varieties made available from an agricultural university to develop 
genetically engineered (GE) brinjal. Assured benefit-sharing to local people upon the 
use of their TK by either public sector or private industry is yet to become a reality.

39 Refer Annexure IV
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Procedure for access to biological resources and associated TK 
under the BDA

Applicant SHALL
1. use Form I as given in Biodiversity Rules, 2004
2. pay a fee of ten thousand rupees in the form of a Cheque or demand draft 

drawn in favour of the Authority NBA to:
- consult with concerned local bodies and collect such additional information 

from the applicant and others as necessary
- dispose of the application within six months
- give approval in the form of a written agreement duly signed by an 

authorised officer of the Authority and the applicant
- impose such term and conditions as it may deem fit 

The PBRs under the BDA are required to be done as per a pre-prescribed format. 
All PBRs are then to be collated under a People’s Biodiversity Register Information 
System (PeBINFO). PeBINFO is a Relational Database Management System (RDBMS) 
designed in the Indian Institute for Science in Karnataka. Amongst the many expert 
committees set up under the NBA, one headed by Dr. Madhav Gadgil, was for databases 
on biodiversity and TK. (See Annexure I). The final outcome that the Committee 
unanimously decided was for a pilot project proposal for the Indian Biodiversity 
Information System (IBIS) to be put up to the Ministry of Environment and Forests for 
approval for the 11th Five Year Plan. The IBIS is not entirely in place yet. But the intent 
is not only have it set up, but also link it with international databases.

At the Planning Commission of India a Working Group on Wildlife, Biodiversity, 
Traditional Knowledge and Animal Welfare for the 11th Five Year Plan 2007-2012 was 
set up. In its Subgroup on Biodiversity and Traditional Knowledge recommendations 
for TK protection included the promotion of PBRs. In fact the Subgroup had also 
recommended that an All India Coordinated Project on Traditional Knowledge be 
launched to document oral TK ‘especially of little-known bioresources of potential 
economic value ‘. 

While there are few ‘success stories’ of how PBRs help conservation. But not all at 
the local level are convinced about them in general.40 Women sanghams in Andhra 
Pradesh have in the past through Gram Panchayat resolutions expressed their 
‘non-cooperation movement’ with what they see as extractive documentation. Their 
suspicion of the PBR is shared by other local groups in the country, such as in parts 
of Karnataka.41 In any case, the CAG in its Environment Audit Report of 2010-11 had 
pointed out that the NBA had until then not been able to get as many PBRs prepared 
and also did not have any information on IPR granted on India’s TK outside India.42 

Apart from the biodiversity regime, even other policy documents of the GoI prescribe 
documentation for TK protection. For instance, India’s National Environment Policy 
(NEP) of 2006. The NEP does acknowledge that TK -- ethno-biology knowledge 
possessed by local communities, is the basis of their livelihoods. But then it also 
40 http://www.nbaindia.org/uploaded/docs/nba_workshop_summary12-1-2012.pdf
41 Karnataka villagers suspect biodiversity register http://www.downtoearth.org.in/node/7017, Accessed 6 

January 2012
42 Environment Audit Report - Ministry Environment and Forests, Report No. -17 of 2010-11 for the period ended 

March 2009. http://saiindia.gov.in/english/home/Our_Products/Audit_Report/Government_Wise/union_audit/
recent_reports/union_compliance/2010_2011/Scientific_Departments/Report_no_17/Report_no_17.html  
Accessed 21 December 2011
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43 5.2.4 Biodiversity, Traditional Knowledge and Natural Heritage, National Environment Policy 2006
44 http://envfor.nic.in/divisions/cs/cbd.htm, Accessed 15 January 2012
45 State Livestock Development Policy  

http://rajasthan.gov.in/rajgovt/actnpolicies/showFrame_new.jsp?fileID=http://www.rajasthan.gov.in/, 
rajgovresources/actnpolicies/State%20Livestock%20Development%20Policy.pdf, November 2011

46 LIFE Network seeks entries for the Breed Saviour Award 2011 http://sapplpp.org/news1/life-network-seeks-
entries-for-the-breed-saviour-award-2011, Accessed 25 January 2012 

47 www.icar.org.in/files/achivements-IPR-TM.pdf, Accessed 5 January 2012

recognises the value of TK for the bio-industry in the reduction of search costs whilst 
bioprospecting.43 The policy falls short of concrete action-strategies to stop any 
activities that lead to the destruction of biodiversity and related TK. But it goes as far 
to suggest that IPR should be conferred on local communities in respect of their ethno-
biology knowledge. This kind of pre-emptive patenting approach pushes even the TK 
holders into the IP regime. This precludes the exploration of non-IPR ways to protect 
TK and its holders. 

Animal Genetic Resources

The experiences on protection of TK with respect to plant genetic resources (PGR) 
can provide valuable lessons when developing regulatory regimes for the knowledge 
protection of people’s vis-a-vis animal genetic resources (AnGR). India as a mega-
diversity country has unmatched animal diversity. Over 100 breeds of domesticated 
animals (including buffaloes, cattle, sheep, goat, camel, horses, etc.) are found 
here.43 Livestock keepers, pastoralists and herders embody TK related to traditional 
animal breeds. Likewise, fisher folk have knowledge about fish and other life in the 
waters. Tribal groups and farming communities also rear native poultry varieties. 
Knowledge related to these animals is valuable information for the biotechnology and 
pharmaceutical industry. Apart from the animal rearers, local healers or gunis too are 
well versed in animal illnesses and their cures from medicinal plant resources. Thus 
their knowledge is equally vulnerable to biopiracy.

While the BDA does require for the domesticated stocks and breeds of animals to be 
documented by BMCs. But the collected information is still to be used for the sustained 
in situ conservation of the animal biodiversity. In similar vein some state livestock 
development policies, as in Rajasthan, also recommend cataloguing traditional animal 
germplasm. But that is with intent to increase investment in animal science research.45 
To support traditional livestock keepers, the NBA in response to popular requests 
has since 2009 been annually giving out ‘Breed Saviour Awards’ to those conserving 
and improving local livestock breeds.46 Other government programmes are selectively 
supporting conservation, as in the case of the threatened Kadaknath breed in the tribal 
villages of Madhya Pradesh under the National Agriculture Innovation Project (NAIP).  

Indian government institutes are seeking IPR on animal breeds developed from 
indigenous breeds. For instance, the Project Directorate on Poultry, under the Indian 
Council for Agricultural Research (ICAR) got for itself trademarks on Vanaraja, a 
‘new’ breed of poultry bird.47 This is a cross-breed between indigenous and exotic 
varieties. While it is promoted as suitable for backyard farming in rural and tribal 
areas, it is from those very areas that the genetic material must have been accessed in 
the first place. There is no evidence of benefit-sharing having been effected with the 
tribal villagers. Thus the public sector can also behave like a ‘biopirate.’ 

There are other contentious issues with respect to intellectual property assertions in 
animal biotechnology. Large multinational corporations (MNCs) from US and Europe 
often claim patents on breeding processes of animals. This trend was set off by the first 
animal patent granted by the United States’ Patent and Trademarks Office (USPTO) 
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48 New types of plant and animal patents pose threats http://www.twnside.org.sg/title2/susagri/susagri101.htm, 
Accessed 15 January 2012

49 WHO-linked Centre lays patent claim on bird flu virus  
http://www.twnside.org.sg/title2/health.info/2008/twnhealthinfo20080804.htm, Accessed 15 January 2012

50 http://www.grain.org/article/entries/761-indonesia-fights-to-change-who-rules-on-flu-vaccines Article in 
Seedling April 2009, Accessed January 2012

51 Kohli, Kanchi “Running wild with the BD Act” India Together 14 November 2009 http://www.indiatogether.
org/2009/nov/env-bdass.htm, Accessed 16 January 2012

52 South Asia Pro-Poor Livestock Policy Programme November 2011 http://sapplpp.org/news1/MP-livestock-
development-policy-approved-by-the-agriculture-cabinet, Accessed 20 December 2011

53 http://www.rajasthan.gov.in/rajgovt/actnpolicies/showFrame2.jsp?fileID=/rajgovresources/actnpolicies/
 BreedingPolicy2005-06.pdf Downloaded in December 2011
54 www.pastoralpeoples.org/docs/Raika_Biocultural_Protocol.pdf, Accessed December 2011

in 1998 on ‘the OncoMouse’ – a genetically engineered mouse designed for cancer 
research at Harvard University, which eventually licensed it to the MNC DuPont. A 
decade after these MNCs are even trying to patent traditional breeding processes and 
animals derived from conventional breeding.48 Such patents can impose restrictions on 
breeding practices of traditional breeders, while also misappropriating their know-how 
to supposedly make ‘new’ animals then patented as inventions. Patents are also sought 
on animal feeds, diagnostic tools and products of animals. 

The case of global avian influenza (AI) too makes the point of how IPR in the animal 
sector can create problems. In 2006 the DNA vaccine for AI and with it the gene of 
the flu virus strain were sought to be patented by a US Government research agency.49 
This led to the Indonesian Government decision to suspend its sharing of influenza 
viruses with the World Health Organisation.50 To avoid such a recurrence, a new 
global Pandemic Influenza Preparedness (PIP) Framework has been agreed upon after 
protracted negotiations amongst WHO member states.

The PIP Framework came into effect on 24 May 2011. It is a specific legal regime for 
access and benefit-sharing (ABS) with regard to influenza viruses, and for sharing 
of benefits arising out of research performed on those viruses, in particular through 
access to vaccines, antiviral drugs and scientific information. The text expressly bars 
members’ laboratories from seeking any intellectual property rights on PIP biological 
materials. WHO requires that those who undertake research with influenza viruses 
with pandemic potential samples fully abide by the new requirements. This specific 
ABS Framework also has to be factored into the biodiversity regime in India. Prior to 
this, under the BDA there have been instances where the NBA has allowed access to 
wild AnGR for the purpose of research.51 

State-specific livestock development and breeding policies are also in the process  
of being implemented in different states in India, such as Madhya Pradesh, Rajasthan 
and Haryana.52 These need to support and promote India’s ethno-veterinary 
knowledge about livestock breeds. The Breeding Policy in Rajasthan for Cattle  
and Buffalo (2006-2007) does talk of promoting selective breeding of indigenous 
breeds of Gir, Hariyana, Malvi, Rathi, Kankrej, Nagauri and Tharparkar.53 But it  
also suggests ‘upgradation of germ plasm’ on a priority basis. There will have to  
be synergy between the NBA/MoEF and state agencies such as MP State Livestock 
and Poultry Development Corporation. These corporations in promoting ‘genetically 
superior animals’ as per official criteria ought not to contribute to genetic erosion  
of native breeds. In case of poultry, generally farmers are given hybrids sourced  
from commercial producers. Also, in the current political economy the emphasis  
of such policies and bodies is on backward and forward linkages to the markets.  
As a counter measure some pastoral communities helped by NGOs have developed 
their own protocols, such as the Raika Community Protocol.54 But these do 
not completely secure the knowledge or its holders from either biopiracy or 
bioprospecting, by the bio-industry.
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Overarching Principles for Livestock Keepers’ Rights

1. Livestock keepers are creators of breeds and custodians of animal genetic 
resources for food and agriculture.

2. Livestock keepers and the sustainable use of traditional breeds are dependent 
on the conservation of their respective ecosystems.

3. Traditional breeds represent collective property, products of indigenous 
knowledge and cultural expression of livestock keepers.

   − as enunciated by civil society at the World Food Summit in 
2002 at FAO and as further refined in 2008

In the livestock and poultry sector much more needs to be done not only with regard 
to protection of indigenous breeds and people’s TK, but also on traditional animal 
health care practices. Biodiversity in this area is a critical insurance against diseases, 
pandemics and the vagaries of a changing climate. Most importantly a country position 
on IPR vis-a-vis traditional animal breeds needs to be clearly stated and that on AnGR 
in general needs to be collectively developed. Moreover, the rights of local animal 
rearers need to addressed through law, policy and appropriate programmes. Other 
than terrestrial animals, the range of aquatic animals and enthno-fishery knowledge 
linked with fisher folk communities too warrant attention. Ayurveda and Vedic 
astrology too make mention of the healing powers of corals found in reefs and atolls. 

Forest Knowledge

There is a vast amount of traditional forest related knowledge (TFRK) amongst local 
communities vis-a-vis the forests of India. The provisions of the BDA are to operate 
in addition to other laws relating to forests and wildlife. One such forest legislation 
– the Scheduled Tribes and other Traditional Forest Dwellers (Recognition of Forest 
Rights) Act of 2006 (FRA hereinafter), too makes reference to TK. The FRA’s Section 
3 recognising and vesting the forest dwellers’ rights mentions the right of access to 
biodiversity and community right to intellectual property and traditional knowledge 
related to biodiversity and cultural diversity.55

There is little known evidence of this provision having been invoked. The 
implementation of the FRA thus far is pre-occupied with processing individual claims 
of rights to land and/or residence. Despite good intentions, some NGOs facilitating the 
claims process or even more pro-people government officials are focused too narrowly 
on the rights of a singular person or household. And individual claims can actually 
run counter to the protection of collective intellectual heritage of the local people. 
The language of the relevant provision suggests that IP and TK related rights are a 
community right. Once the collective right is recorded, in the post-claim phase how 
protection of TK on the ground will be undertaken is something yet to be thought out. 
Forest Rights Committees (FRCs) at the ground level require to be capacitated much 
more on this matter. 

A new National Bureau of Forest Genetics is to be established in Dehra Dun under 
the Indian Council for Forest Research and Education (ICFRE) to help protect India’s 
diminishing forest resources. ICFRE is also a designated national repository under 

55 Section 3(1)(k) of the FRA 
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the BDA for the safe-keeping of voucher specimens of biological material. It must 
accommodate the concerns relating to TFRK. Several forest research institutes are 
also engaged in the documentation of TK on ethno-medicinal uses of plants from 
tribal communities. For example, that of traditional healers of Satpura plateau is being 
carried out through Tropical Forest research Institute (TFRI), Jabalpur. Though new 
and existing institutions have yet to be fully harnessed to play a supportive role in the 
protection of TFRK.

The first ever Indian Forest Congress was held in New Delhi in November 2011.56 The 
Forest Charter adopted therein on 25th November conspicuously misses mention of 
TFRK and its protection.  

The existing National Forest Policy (1988) recognises the symbiotic relationship 
between tribal people and forests. There is also scope in Joint Forest Management 
(1990) to accommodate traditional practices and local values. And a decade ago 
the Planning Commission’s Task Force for Greening India for livelihood security 
and sustainable development (2001) expressly stated that (l)egitimisation of 
participation of people in sustainable management and benefit sharing is a step in 
the right direction.57 Unfortunately, even in post-colonial times most national forest 
programmes are too timber-focused. This is increasingly so, with forests acquiring new 
relevance in global climate politics. But for the very same reasons traditional forest 
management practices of people that support both conservation and communities 
need to be re-invigorated. There are many successful cases in India of TFRK of tribals 
helping in the restoration of sacred groves. 

There are also numerous examples from across the globe of TFRK contributing 
to natural resource management. But it is only recently that there has been some 
collective thinking on this both in Asia and other parts of the globe. Only in 2008 
was the first International Conference on Forest-Related Traditional Knowledge and 
Culture in Asia held.58 Korea was host to the 4th one in November 2011. 

The International Union of Forest Research Organisations (IUFRO), the global 
network of forest science cooperation too has several members from India. A Task 
Force on Traditional Forest Knowledge set up by IUFRO in August 2005 for a term  
of five years.59 The Indian member on the Task Force was Prof. P.S. Ramakrishnan. 
from the School of Environmental Sciences at Jawaharlal Nehru University, New 
Delhi. The Task Force’s state-of-knowledge report entitled “Traditional Forest 
Knowledge: Sustaining Communities, Ecosystems & Biocultural Diversity” was 
released in November 2011 alongside a CBD event. The Asia Pacific Association of 
Forestry Research Institutions (APAFRI) recognised as the Asia-Pacific chapter of 
IUFRO has also co-organised regional events on TFRK and its role in sustainable  
forest management. 

At the global level, under the United Nations Forum on Forests (UNFF) the Proposals 
for Action developed by its Intergovernmental Panel on Forests (IPF) followed by 
the Intergovernmental Forum on Forests (IFF) put equal emphasis on protection of 
TFRK. (See Annexure V). The said document acknowledges that intellectual property 
issues in the forest sector need to be addressed in consonance with the objectives of 

56 Indian Forests Congress, 2011 MoEF, GoI http://ifc2011.icfre.gov.in/, Accessed January 2012
57 “Report of the Task Force  on Greening India for Livelihood Security and Sustainable Development”, Planning 

Commission, Government of India, July 2001 planningcommission.nic.in/aboutus/taskforce/tk_green.pdf 
Downloaded on 25 January 2012. 

58 This was organised by the Korea Forest Research Institute (KFRI) in Seoul, Korea through 5-9 October 2008. 
http://sites.google.com/site/tfkkorea/, Accessed 25 January 2012

59 http://www.iufro.org/science/task-forces/traditional-forest-knowledge/about/, Accessed January 2012
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the CBD. In the past this sector has had its fair share of biopiracy cases from world 
over. The Amazon Rainforest is an oft quoted example in this context.60 In the future 
too it is reasonable to expect TFRK being impinged upon by patent applications 
on green technologies. In India in 2005 a British MNC D1 Oils allegedly got 18 
local varieties of jatropha curcas from the Forest Department of the Indira Gandhi 
Agriculture University, Raipur. The matter had come before both the NBA and the 
Chhattisgarh SBB.

TFRK is “a cumulative body of knowledge, practice and belief, handed down 
through generations by cultural transmission and evolving by adaptive 
processes, about the relationship between living beings (including humans) 
with one another and with their forest environment”.

- United Nations Forum on Forests, 2004

Medicinal Plants

The BDA expressly provides that vaids and hakims, who have been practising 
indigenous medicine, need not give prior intimation to the SBBs for obtaining 
biological resources for certain purposes.61 The law thereby allows everyday uses by 
traditional healers to be exempt from mandatory permissions of the NBA. The NBA is 
also to have an ex officio member from the Ministry of ISM&H. There are other pre-
NBA government boards that oversee the use of medicinal plants. 

The National Medicinal Plants Board (NMPB) was set up through a Government 
Resolution notified on 24th November 2000 under the Chairmanship of Union Health 
and Family Welfare Minister. The 30-member NMPB also has a Committee on 
Patents/IPR. One of the stated tasks of NMPB is to encourage the protection of patent 
rights and IPR. Though this has not been elaborated, but ideas that have emerged 
in national level workshops is to use patenting as a pre-emptive measure.62 The 
Operational Guidelines for the Central Sector Scheme for Conservation, Development 
and Sustainable Management of Medicinal Plants (2011) prescribe that the intellectual 
property generated from the Project shall be the joint property of the Grantee and 
NMPB. The Grantee shall not assign or transfer the IPR/knowledge generated to any 
third party directly or indirectly without written consent from NMPB.63

The National Health Policy (2002) does state that increased access to tried and tested 
systems of traditional medicine will be ensured. Yet ISM&H are dealt with in a section 
termed “alternative medicine”.64 Often people in India resort to traditional medicine 
only when other cures are not physically or financially accessible. The policy does 
acknowledge that the current global patent regime for drugs for a developing country 
results in an across-the-board increase in the cost of drugs and medical services. 
60 Ethical Boundaries of registering patents and trade marks on biological resources and traditional knowledge 

of the Amazon Rainforest http://www.amazonlink.org/biopiracy/cupuacu.html, Accessed 26 December 2011
61 Provision of Section 7 of the BDA
62 National workshop on the potential and planning for conservation and development of commercially important 

medicinal plants in North Eastern India, 12-13 July 2007, Imphal, Manipur
63 http://indianmedicine.nic.in/writereaddata/linkimages/0155277534-Modified-Minor-Ammendments-

Operational%20Guidelines%20for%20the%20Central%20Sector%20Scheme.pdf, Downloaded on 5 January  
2012  

64 National Health Policy (2002) Paragraph 2.29
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Thus traditional medicine must very much be part of a health security strategy of the 
country, not only for humans but animals as well factoring in traditional veterinary 
medicine. There is a separate stand alone National Policy on Indian Systems of 
Medicine & Homoeopathy (2002).65 Amongst its stated objectives is the integration 
of ISM&H in the health care delivery system. The Policy makes a pertinent point on 
WTO’s IPR agreement – TRIPS, that it has provided the signatory countries the 
freedom to choose intellectual property protection of plant varieties either under a 
patent regime or a sui generis system or a combination thereof. A sui generis system 
will be set up to provide grassroots innovators of plant-based knowledge an incentive 
to disclose knowledge.66

Since the past decade there has been growing policy emphasis on revitalisation of local 
health traditions. Yet India’s Research Councils have documented several thousand 
folk medicines sans recognition of the local providers of the knowledge. Several 
well-intended NGOs and groups such as FRLHT have also facilitated the systematic 
documentation of traditional health knowledge with due acknowledgement. These are 
not only in dynamic centralised databases but copies of Community Health Registers 
kept with the local people. The legal protection of these databases and registers is also 
a pending concern. 

There is equal policy emphasis on seeking ‘protection’ for ISM through the IP 
system. The National Knowledge Commission (NKC) a high-level advisory body to 
the Prime Minister works to transform India into a knowledge society. It made a 
detailed set of recommendations to the PM in December 2007 on TK with respect to 
India’s Traditional Health Sciences (THS) advocating an approach towards medical 
pluralism.67 For that purpose it also suggested that the GoI India consider establishing 
a National Mission on Traditional Health Knowledge (NMTHK). But more critically, on 
the issue of IPR, it pointed to the seriousness of the situation in the absence of clarity 
on “ownership” of TK, given that underprivileged communities are commonly the 
primary sources of such knowledge. It too reiterated the need to create IPR systems 
that ensure that such knowledge remains in the public domain and is “protected” for 
the communities of origin through mechanisms such as GIs. Yet amongst other things 
NKC too recommends creation of linkages of THS with modern science to initiate 
active research projects for new drug discovery and development. 

Though there are official efforts to mainstream the use of medicinal plants; that does 
not imply that TK systems based on them will automatically get a boost. 55 Medicinal 
Plant Conservation Areas (MPCA) have been established in five States (Kerala, 
Karnataka, Andhra Pradesh, Tamil Nadu and Maharashtra) for in situ conservation. 
The States are focusing on creation of market opportunities. The use of medicinal 
plants is mainly driven by the pharmaceutical industry to develop new products. 
Indian companies do thriving business on leads from Ayurveda. These include Dabur 
India Ltd., Shri Baidyanath Ayurvedic Bhawan Ltd. and The Himalaya Drug Company 
that are well-known names not only in India but overseas as well. For instance, 
Dabur’s Chyawanprash as it itself claims is derived from a 2,500-year-old Ayurvedic 
formula. Likewise, many Ayurvedic ingredients are converted into modern products. 
The National Policy on ISM&H itself recommends that an Export Authority for export 
of medicinal plants and products should be established. 
65 The policy has been issued by the Department of Ayush, Ministry of Health and Family Welfare of the 

Government of India. The text can be downloaded from this link: http://indianmedicine.nic.in/writereaddata/
linkimages/7870046089-Ayush%20%20n%20policy%20ISM%20and%20H%20Homeopathy.pdf,  
Accessed 6 January 2012 

66 Paragraph 16.4(c) of the National Policy on Indian Systems of Medicine & Homeopathy (2002)
67 Letter to the Prime Minister dated 12 December 2007 by Sam Pitroda, Chair of the National Knowledge 

Commission (2005-2008) http://www.knowledgecommission.gov.in/downloads/recommendations/
TraditionalLetterPM.pdf
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In 2008 the Cabinet Committee on Economic Affairs (CCEA) approved a “National 
Mission on Medicinal Plants” with a total outlay of Rs 630 crore to boost the medicinal 
plant sector. The emphasis therein is not so much to protect TK, but to produce raw 
material of premium and standardised constituents, which can be used by the herbal 
industry. In the states too,  towards that end SMPBs as in Arunachal Pradesh, intend 
to pursue the documentation of locally available unidentified herbs through local 
traditional healers. This in effect is state-sponsored bioprospecting.

‘Health’ including hospitals, primary health centres and dispensaries, features on the 
Eleventh Schedule of the Constitution of India, which is essentially the list of subjects 
that Panchayats have the power and authority to handle.68 Apart from that “(p)ublic 
health, sanitation, hospitals and dispensaries” are on the State List of the Constitution, 
as a subject matter that the Legislatures of States have the power to make laws on.69 
Yet, clearly the Central Government policies pushing Western bio-medicine and 
privatising health care are predominant.

68 Reference Article 243G of the Constitution of India, read with entry 23 in the Eleventh Schedule
69 Article 246 of the Constitution  
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CBD

The Convention on Biological Diversity (CBD) governs 
TK relevant for the conservation and sustainable use 
of biological diversity. The oft quoted provision in 
the context of TK –- Article 8(j) of the CBD, requires 
member countries to do the dual task of protecting 
and promoting the use of knowledge, innovation and 
practices of indigenous and local communities. Two 
things about the Article must be put in perspective. 

First, that Article 8(j) measures by countries in their domestic space are meant to be 
endeavours to facilitate in situ conservation. Second, the focus on knowledge and 
innovation in the Article links this to the debates on systems for innovation protection. 
Inevitably this brings in reference to IP systems. But it need not! For the CBD does not 
prescribe that TK be protected by IP. And the one aspect of the ongoing work on Article 
8(j) in CBD – the Development of elements of sui generis systems for the protection 
of traditional knowledge, innovations and practice, would have done its job well if it 
points to truly non-IP based solutions. 
 
Under the CBD, at the last Conference of Parties (COP 10) in Nagoya, Japan a Protocol 
was agreed upon.70 It in part is to breathe life into Article 8(j), by providing for the 
equitable benefit-sharing envisaged in that Article. But the text of the Protocol finds 
specific mention of TK only at the insistence of developing countries. This is no minor 
inclusion; for in its absence the objective of the Protocol would be only then dealing 
with fair and equitable sharing of the benefits arising from the use of genetic resources 
alone, and not TK. The Protocol makes clear that TK can only be accessed by prior 
informed consent (PIC) of TK-holders and with mutually agreed terms (MAT).71 This 
is in line with Article 8(j) enjoining the approval and involvement of TK-holders. In 
implementing the Protocol, countries are under obligation to consider customary 
laws and community protocols with respect to TK, subject to domestic law.72 So if a 
country’s own legislation are not in sync with the laws of the TK-holding communities, 
the Protocol is of little help. 

Nonetheless, a plea to do things related to Article 8(j) in the ‘proper way’ literally 
is made through the Tkarihwaié:ri code of ethical conduct, a voluntary set of 
guidelines adopted by countries at COP 10.73 In full it is the Code of Ethical Conduct 
to Ensure Respect for the Cultural and Intellectual Heritage of Indigenous and 
Local Communities Relevant to the Conservation and Sustainable Use of Biological 
Diversity.74 (See Annexure VI) It invites parties and governments, international 
agencies and all those working with indigenous communities to make use of the code 
for research and access to, use, exchange and management of information concerning 
TK. With respect to IP, the Code expressly states that community and individual 
concerns over, and claims to, cultural and intellectual property relevant to TK...
should be acknowledged and addressed in the negotiation with indigenous and local 
communities, prior to starting activities/interactions.75

Chapter 4
GOING GLOBAL

70 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 
their Utilization to the Convention on Biological Diversity http://www.cbd.int/abs/, Accessed January 2012

71 Article 7 of the Nagoya Protocol 
72 Article 12 of the Nagoya Protocol 
73 Tkarihwaié:ri means ‘the proper way’ in the language of the Mohawks, the indigenous peoples of North 

America originally from Mohawk River Valley.
74 CBD COP Decision X/42 http://www.cbd.int/decision/cop/?id=12308, Accessed 21 November 2011 
75 Section 2 Ethical Principles – A. General ethical principle No.8
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FAO

The International Treaty on Plant Genetic Resources on Food and Agriculture 
(ITPGRFA) negotiated under the auspices of the Food and Agriculture Organisation 
(FAO) came into force in 2004.76 This Plant Treaty, commits its 127 member countries 
to the conservation and sustainable use of plant genetic resources for food and 
agriculture and the fair and equitable sharing of the benefits arising out of their use, 
in harmony with the CBD, for sustainable agriculture and food security.77 It is the 
only international instrument that defines ‘farmers’ rights’. Even though it makes the 
realisation of these rights subject to national legislation. In its Article 9 on Farmers’ 
Rights, it recognises the contribution that the local and indigenous communities and 
farmers world over, particularly those in the centres of origin and crop diversity, 
have made and will continue to make for the conservation and development of crops 
which constitute the basis of food and agriculture production throughout the world. 
The Treaty expressly requires countries to protect and promote the crop-related TK of 
farmers that is relevant for food and farming.78

The Treaty sets up a Multilateral System of (free or low cost) exchange of plant genetic 
material (of 35 food crops and 29 forages) amongst countries. The most controversial 
part of the Treaty is how IPR have even found their way in because of pressure 
from the seed industry. The Treaty allows recipients to patent the genetic material 
received if they modify it in some way. In submissions to the Governing Body of the 
Treaty, the International Seed Federation (ISF) lays out the industry view that even 
as Article 9 calls for Farmers’ Rights it does not exclude the IP of commercial plant 
breeders.79 Patented or PVP-protected seeds, impact farmers’ TK in many ways. They 
displace farmers’ own varieties also reducing crop diversity, impose restrictions on the 
exchange of seeds that is the basis for farmers’ on-farm innovation in developing new 
varieties and thereby also de-skill the original seed keepers.  

Meanwhile, at the global level under the auspices of the FAO since the World Food 
Summit in 2002 there have been attempts to get the concerns around AnGR into 
international law and policy. A specific process on AnGR for food and agriculture is 
also underway since 2007 at the FAO.80 Civil society made a call for an International 
Treaty on Animal Genetic Resources for Food and Agriculture on the lines of the 
FAO’s Plant Treaty, while asserting for the recognition of livestock keepers’ rights 
(LKR).81 LKR is a concept developed by civil society during the “Interlaken process” 
advocated for by a group of non-government organisations, livestock keepers, 
pastoralist associations and those from the scientific community who support 
community-based conservation of local breeds. WTO TRIPS allows for a sui generis 
system of protection for plant varieties but not for animal resources. This will have to 
be developed nonetheless. 

WTO

The World Trade Organistion and particularly its IP agreement – TRIPS, creates 
private rights on processes and products of information. The WTO TRIPS text neither 

76 The International Treaty official web site http://www.planttreaty.org/, Accessed January 2012
77 Article 1.1 of the International Treaty 
78 Article 9.2(a) of the Treaty  
79 Compilation of views and experiences on the Implementation of Farmer’s Rights submitted by Contracting 

Parties and relevant organisations IT/GB-4/11/Inf. 06 http://www.planttreaty.org/content/gb4, Accessed 
January 2012 

80 http://www.fao.org/ag/againfo/programmes/en/genetics/angrvent2007.html, Accessed 21 November 2011
81 http://www.vishwagou.org/Intellectual%20Property%20Rights.html, Accessed 21 November 2011. 
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82 http://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.html Accessed 17 November 2011
83 Document WT/MIN(01)/DEC/1 adopted on 14 November 2001
84 Submission by India to the Committee on Trade and Environment of the TRIPS Council dated 14 July 2000 

WT/CTE/W/156; IP/C/W/198 commerce.nic.in/trade/wtopdfs/wt_cte_W156.pdf, Accessed 25 January 2012  
85 http://dipp.nic.in/English/default.aspx, Accessed January 2012

makes any express mention of TK or prior art, nor creates any carve-out for it, nor 
does it provide a global forum for challenging illegal grant of IP on  local people’s 
know-how. On the contrary it prescribes IPR, for instance patents, for any inventions, 
whether products or processes, in all fields of technology, treating everything including 
TK as patentable subject matter. Likewise, it set the trend for another type of IP – 
plant variety protection, to be granted on crop varieties that are  similar to or based on 
farmers’ varieties.82 The TRIPS regime thus turns a blind eye to biopiracy involving TK. 
Therefore, developing countries have been for long asking for the mandated review of 
TRIPS Article 27.3(b) that deals with patentability or non-patentability of plant and 
animal inventions, and the protection of plant varieties. In that context over a decade 
ago, the Doha WTO Ministerial Declaration instructed TRIPS Council to examine, 
inter alia, the relationship between the TRIPS Agreement and the Convention on 
Biological Diversity, the protection of traditional knowledge and folklore, and other 
relevant new developments raised by members, etc.83 

Since 2000 India has been working to push for a ‘biodiversity amendment’ of the 
TRIPS Agreement.84 The proposal to amend TRIPS was first tabled in 2006 and 
has since found favour with many governments in the South, though it had little 
social backing. The proposal focuses on TRIPS Article 29 that lays out the rules of 
“disclosure”: information applicants have to provide in patent applications. The group 
suggested that the rules of disclosure be expanded, so that they cover biodiversity and 
thereby supposedly fall into line with the CBD. The proposal specifically asks that:
− the patent applicant disclose the country of origin of biological material and 

knowledge,
− proof of prior informed consent of whomsoever it was sourced from be submitted,
− and evidence of some benefit-sharing agreement be given
In doing so, unfortunately the proposed TRIPS amendment does not challenge the idea 
of patents on life at all, which is what TK-holders have long been rallying for. Such an 
amendment would also bring TK under the jurisdiction of the WTO for the first time. 
Counter-proposals by other countries range from contracts with ‘rightful owners’ of TK 
to databases that patent examiners can search. Thus, TK and biodiversity are pending 
issues at the WTO TRIPS. 

Meanwhile, India has already brought in such disclosure requirements into its patent 
system. (Please read section on patent legislation.) Within India, the Ministry of 
Commerce (MoC) frames the national debate on TK protection with reference to 
inter-country talks on the issue. For instance, those at the WIPO, within bilateral free 
trade agreements (FTAs), in relation to bilateral investment treaties (BITs) or under 
any multilateral trade treaties such as the WTO and plurilateral agreements such as 
the Anti-Counterfeiting Trade Agreement (ACTA). Within Ministry of Commerce it is 
the Department of Industrial Policy and Promotion (DIPP) that handles the issue of 
intellectual property.85 DIPP is now also working on a draft TK Bill for India. 

WIPO

WIPO is the technical arm of the WTO on IPR. WIPO asserts that the preservation 
of intangible cultural heritage is the responsibility of UNESCO. Yet it itself plays 
host to an Inter Governmental Committee (IGC) on Traditional Knowledge, Genetic 
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Resources and Traditional Cultural Expressions. This is despite the fact that as an 
IP body it is both a politically incorrect and technically inappropriate forum to be 
working on matters of TK. The IGC is undertaking text-based negotiations with 
the objective of reaching agreement on a text of an international legal instrument 
(or instruments) which will ensure the effective protection of TK. A Diplomatic 
Conference is to take place in September 2012 to discuss a possible draft. But given 
that this exercise is housed in WIPO, any text will neither negate the trade idea nor cut 
the IP system to size. 

In India following a Round Table on TK-related issues conducted by the MoC’s DIPP 
in 2009, a Task Force on Traditional Knowledge was constituted. (See members 
in Annexure III) The Task Force was meant to submit its report along with a draft 
enactment, if required, for ‘protecting’ TK including traditional cultural expressions. 
In 2011 DIPP came out with a Country Position Paper on TK. This was also with 
particular reference to WIPO. While it recognises the limitations of the national 
approach based on the TKDL, it shifts focus to the IGC and the possible treaty on TK.

UNPFII

Within the United Nations system there are three bodies mandated to look into the 
concerns of indigenous peoples. The first, the Permanent Forum on Indigenous Issues 
(UNPFII) born from an idea by indigenous peoples themselves, is an advisory body 
to the Economic and Social Council, with a mandate to discuss indigenous issues 
related to economic and social development, culture, the environment, education, 
health and human rights.86 The second is the Expert Mechanism on the Rights of 
Indigenous Peoples. And the third, the Special Rapporteur on the rights of indigenous 
peoples in the Office of the High Commissioner for Human Rights since 2001. 
Amongst the broader concerns that the UNPFII tackles, for instance, are attempting 
to integrate indigenous perspectives in development and also on special attention 
to indigenous women. But equally relevant to the context of knowledge cultures and 
information gathering is UNPFII’s work on highlighting inadequate data collection and 
disaggregation concerning indigenous peoples.87 

The Declaration on the Rights of Indigenous Peoples (DRIP) was adopted by the 
General Assembly in 2007. India was amongst the 143 countries that voted for it. 
Though it is not legally binding, it lays down the minimum standards for both state 
and non-state actors across the world in relation to indigenous peoples. These need to 
be considered when implementing any future policies and programmes. TK is as much 
considered a human rights issue by indigenous groups. Even though there are regional 
differences of opinion when it comes to the concept of ‘indigenous’ and the terms 
‘tribal’, ‘ethnic group’, ‘local communities’ or as in India where the term ‘adivasis’ is 
also used. Within the context of the DRIP it had been decided not to adopt any formal 
definition. All the global work on these makes two key points, which are of relevance to 
wisdom cultures: that of self-identification and self-determination.

In India, the work on a National Tribal Policy began shortly after the Ministry of Tribal 
Affairs (MoTA) was set up in 1999. The Policy document was first proposed in 2004 
as a National Policy on Tribals. This was followed in 2006 by a new draft – National 
Tribal Policy (A Policy for the Scheduled Tribes of India).The draft text has specific 
provisions on tribal culture and TK. These state that all efforts will be made to support 

86 www.un.org/esa/socdev/unpfii/, Accessed 21 December 2011
87 http://www.un.org/esa/socdev/unpfii/en/data.html, Accessed November 2011 
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and preserve the rich tribal culture, tradition, heritage, arts and crafts, dance 
and music through documentation and dissemination, market linkages, cultural 
festivals and melas and encouragement and support of tribal artists, and folk art 
performers. Efforts will be made to preserve, document and promote traditional 
wisdom.88 This draft was placed before the Union Cabinet for approval on 31st May 
2007. The Cabinet then referred it to a Group of Ministers for harmonisation with 
the National Rehabilitation Policy.89 The text is still to be finalised. The policy once 
approved, will be implemented only when the Ministry of Finance concurs with 
the proposal for creation of an Implementation Cell in MoTA. The Ministry, after it 
makes annual outlays, will be majorly dependent on State Governments for successful 
implementation of programmes on the ground to realise such a policy. 

The Government of India is fully cognisant of the range of indigenous knowledge of 
the Adivasis in the country. Even an All India Coordinated Research Project (AICRP) 
has credited Adivasi communities with the knowledge about 9,000 species of plants, 
including 7,500 used for human and animal health care. Yet much needs to be done to 
support them.

Regional measures

Apart from the global and national level law and policy discussions on TK, regional 
developments on the issue too need to be considered. In Asia, there is little cohesive 
action on that front. The Association of South East Asian Nations (ASEAN) draft regional 
framework for ABS drafted in 2000 has not yet been enforced. Though on paper it makes 
some good points; that  access to biological and genetic resources shall not automatically 
mean access to the traditional knowledge associated, and any benefit sharing 
arrangements that may be entered into shall not negatively interfere with traditional 
knowledge systems and practices of indigenous peoples and local communities.90

Within South Asia, through the South Asian Association for Regional Cooperation 
(SAARC) WIPO-aided activities undertaken through the SAARC Forum for Intellectual 
Property Cooperation have been held. They have emphasised the need to develop 
a consensus on legal and policy mechanisms. Apart from that there was an idea to 
replicate and upscale the India TKDL facility through a SAARC TK Task Force. India 
is also part of an Asia-Pacific Traditional Medicine and Herbal Technology Network 
(APTMNET), but issues of TK or IP are not addressed in that collective. 

Likewise, Asian Pacific Information Network on Medicinal and Aromatic Plants 
(APINMAP) launched by UNESCO is a network of organisations from over a dozen 
Asia-Pacific countries focused on database(s) on medicinal plant information. In 
the South Pacific small islands developing states have agreed a set of principles or 
guidelines on access to genetic resources.
 
At a country level, there is a development in New Zealand/Aoteroa that needs to be 
flagged. In NZ, the ‘WAI-262 Claim’ on indigenous flora and fauna and Maori cultural 
and intellectual property rights was filed in 1991 by six Maori Tribes before the 
Waitangi Tribunal a permanent commission of enquiry.91 The Tribunal gave its final 

88 National Tribal Policy drafted to address Developmental Issues of Tribals  
http://www.pib.nic.in/newsite/erelease.aspx?relid=18976, Accessed 6 January 2012

89 National Tribal Policy http://pib.nic.in/newsite/erelease.aspx?relid=38060, Accessed 6 January 2012
90 The ASEAN Framework Agreement on Access to Biological and Genetic Resources Draft Text dated 24 

February 2000.www.iprsonline.org/legalinstruments/docs/asean_framework_agreement.pdf Downloaded 21 
January 2012

91 The Tribunal was established in 1975 by the Treaty of Waitangi Act. http://www.waitangi-tribunal.govt.nz/ 
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report in July 2011. It is the first Tribunal inquiry written from a ‘whole-of-government 
perspective’ addressing the work of more than 20 Government departments and 
agencies. It recommends wide-ranging reforms to laws and policies that affect Māori 
culture and identity. Though some feel the report does not go far enough to recognise 
the full original authority of the Maori over their resources. But the manner in which 
both the Claim was made and the report delivered was taking a holistic view of TK. Not 
separate from people’s identity and their cultures. 

The African Regional Intellectual Property Office (ARIPO) established to pool the 
resources of its member countries in industrial property matters, has a membership of 
eighteen countries from Africa. 

Much like its supporting partner – the WIPO, ARIPO too as an IP body extended its 
mandate to TK, GR and folklore. ARIPO and OAPI - the African Intellectual Property 
Organisation for French-speaking Africa, have been working to develop regionally 
harmonised legislative frameworks for TK protection. This precludes individual states 
to develop their own country-specific sui generis systems.  

In October 2010, ARIPO adopted the Swakopmund Protocol on the Protection of 
Traditional Knowledge and Expressions of Folklore at a Diplomatic Conference in 
Namibia.92 The Protocol was developed in coordination with a similar instrument 
prepared over the same period by OAPI, which was adopted in July 2007. ARIPO has 
also advocated for the development of data collection strategies for the establishment 
of Traditional Knowledge Digital Library (TKDL). The ARIPO Protocol has also been 
incorporated into the African Group Position document for WIPO’s IGC text-based 
negotiations on a global TK treaty. Meanwhile, South African Parliament in November 
2011 passed the Intellectual Property Laws Amendment Bill (better known as the 
Traditional Knowledge Bill) that seeks to protect TK as a variation of designs, patents, 
etc. The irony in the process is that new TK Bill was not referred to the National House 
of Traditional Leaders! The most cited practical experience from Africa -- the San 
Hoodia case, also shows how there are many challenges in actualising true benefits for 
local communities.93 

There are also experiences from Latin America to factor in. The 1996 Andean 
Community (Bolivia, Columbia, Ecuador, Peru and Venezuela) adopted Decision 391: 
‘Common System on Access to Genetic Resources’ was hailed then as the first sub-
regional legal measure to effect Article 15 of CBD. Several years later, the challenges 
posed by trade agreements continue to threaten its very existence. 

Within India, different regions are at vastly different stages vis-a-vis issues of TK & 
IP. While some states in the North East in parts retain the vibrancy of their tribal 
identities and local lifestyles. Other states with tribal populations such as Odisha 
and Chhattisgarh find themselves in the centre of developmental conflicts. They, 
and with them their local knowledge that they live by, are at the brink of either being 
displaced or slowly wiped out altogether. Their physical displacement though visible, 
the  organised piracy of their intellectual heritage lesser so. Some Southern Indian 
states, such as Karnataka are seeing hectic activity on TK and biodiversity management, 
where documentation of people’s know-how has been long on. The states have the 
huge challenge to manage expectations of what documentation can actually achieve. 

92 The full text of this ARIPO Protocol is available here: http://www.wipo.int/wipolex/en/other_treaties/details.
jsp?treaty_id=294, Accessed 9 December 2011 

93 For more please see Indigenous Peoples, Consent and Benefit-sharing – Lessons from the San-Hoodia Case 
edited by Rachel Wynberg, Doris Schroeder & Roger Chennells in 2009. 
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94 Web site of the Karnataka Jnana Aayoga of the Government of Karnataka http://www.jnanaayoga.in/html/
projects/projects.html, Accessed January 2012

Meanwhile, Kerala is the only state in India to develop its own state-level IPR Policy 
(2008). This policy moots the idea of ‘knowledge commons’, with particular reference 
to the protection of its traditional medical knowledge. How it will be operationalised 
remains a challenge. Other states are dealing with the knowledge-innovation 
conundrum through state-level Knowledge Commissions as in Karnataka94 and Sikkim, 
as also the Rajasthan Knowledge Corporation Limited. While they busy themselves with 
the manufacture of knowledge products and specialised professionals, the harnessing of 
people’s own know-how and inherent life skills remains an unfinished enterprise.
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 On INDIA

Today as India gears up for COP11 of CBD next, the 
rest of Bharat is living outside of it. The CBD can not 
be allowed to set the agenda of work for TK protection. 
Vice versa! The local needs and realities of TK-holders 
have to inform interventions at that forum and outside 
of it. As TK is local, so must its rules be. Local knowledge 
must first be directed to address local needs. India has 

been a party to the CBD for almost two decades now. During this span of time a vast 
majority of local rural biological resource-dependent communities have witnessed 
little qualitative change in the way that they live. With a Bharat ignored, many 
ignored within it – women, tribals, minorities, all TK-holders in their own right, stay 
marginalised. The formal system touches Bharat for an FPIC/public hearing or a just a 
mere consultation. Thereafter it’s a take-away, be it know-how or living resources! So 
the CBD can not be allowed to become a venue for adding superficial sheen to this one-
way traffic. Meanwhile, the CBD itself has picked up as many hues from the changing 
world around it as India has undergone change. Therefore, there is certainly more that 
needs to be done. Perhaps it’s time to know how much more the CBD itself can deliver. 
Else, ‘benefit-claimers’ (as in CBD rhetoric) will only have the benefit of parading their 
costumes at an opening or closing ceremony of the COP, while in between those events 
the world plays out another theatrical. 

On BIODIVERSITY

Localised decision-making on TK necessitates a people-led community-centred 
biodiversity governance. This is what even the CBD advocates when it enjoins 
countries to maintain the knowledge, innovation and practices of those local 
communities who are viewed as TK-holders. This doesn’t need whole new blueprints; 
it simply requires building on existing people’s structures just as institutions and 
enterprises are building on people’s knowledge. Whether one starts from the 
Constitutional distribution of powers that mandates decentralising decision-making or 
one picks up from local polities that even pre-date the Constitution. With TK and the 
living matter on which it is based, being a local matter literally, things need to re-start 
from the ground up. The biodiversity regime is currently pre-occupied with linking 
grassroot innovation to global markets. But there are more mechanisms than market 
and the state that need to be duly recognised and fostered. Bioentrepreneurship is 
the thrust area world over. Entrepreneurship is not bad per se, it can bring about 
change for maximum social good. But knowledge entrepreneurship is becoming a race 
for maximum profit and power. Biodiversity conservation is also made subservient 
to that. There is more emphasis on the ex situ collections of genetic resources than 
support for in situ conservation. There is also concern that just as in the regulation 
of biotechnology, where the discussion on ‘biosafety’ is moving away from the MoEF 
to the Ministry of Science and Technology. Likewise, wider discussions on TK and its 
‘protection’ are being re-located in the Ministry of Commerce rather than in the MoEF/
NBA and related local bodies.

On PROTECTION 

There is currently little protection per se for TK in India. This is despite the fact 
that, as discussed in the pages before, TK and its several aspects are strewn across 

Chapter 5
WHAT NEXT?
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various laws, rules, regulations and state departments, government programmes 
and conservation regimes in the country. What is ‘protection’ vis-a-vis TK will illicit 
varying responses depending on who is answering the question from which of these 
corners and contexts. There is not one view on how, why and from what it should be 
‘protected’. Yet its protection has to be handled more holistically than in piecemeal 
manner. Most laws and policies are taking a fragmented approach, with separate 
treatment for conservation of biological resources and TK protection. Most are yet to 
fully view TK from the point of the TK holders. The latter’s main concerns are about 
assured continual connection to their local resources on which the TK is based. There 
is persistent lack of recognition of people’s territories as the places where TK is rooted. 
Thus ‘land grabs’ and developmental projects that alienate local TK-holders from their 
lands also come in the way of TK protection. At the level of the intangible, protection 
to TK is only being offered through IP laws that commodify, privatise it and put it out 
for sale. This has to stop. Popular struggles against both national and international 
lawmaking in this area have to be supported. This also with the understanding that 
mere legal approaches may be insufficient to cater to the real needs of the holders of 
TK.

On INTELLECT 

‘Emerging India’ today is seen by some as one who can change the rules of the game for 
the world. It is both an economic power and a powerhouse of knowledge. In the current 
knowledge economy, TK is being approached as a business product and a productive 
asset. High-level policymakers in India are now working to leverage the country’s 
knowledge capital. They aspire to see it as a new global R&D hub. A decade ago the New 
Millennium Indian Technology Leadership Initiative (NMITLI) - the largest public-
private-partnership effort within the R&D domain in the country was announced.95 
The President of India has declared this as the Decade of Innovation (2011-2021). This 
runs parallel to the global United Nations Decade of Biodiversity.96 The GoI is currently 
also debating a National IPR Strategy towards an IPR regime to stimulate innovation 
across sectors.97 But an IP system that pirates TK has to be contained. The credibility 
of the IP system is more in question today than ever before. So it is an opportune time 
to be discussing about ‘alternative’ ways to foster and reward innovation. Meanwhile, 
at global fora the Indian experience with its TK management is held as exemplary. 
The TKDL is showcased world over. Yet it doesn’t tell the story of Bharat’s unmet 
basic needs. What is the point of innovation if it does not help societies to address the 
challenges they face? Technologies, such as those that India has given to the world, in 
software, agriculture and other fields are seen as transformational elements in society. 
But the many technology divides remain.98 As new and emerging technologies get 
deployed in knowledge-management, these will pose newer challenges. For instance, 
bio-informatics. But technology alone will not address the social and ecological 
problems. To bridge this divide our innovation strategies need to generate inclusive 
growth and sustainable and quality solutions for the bottom of the pyramid.99

For in our search for TK if we lose our original TK-holders and with them the 
biodiversity that they live by, then the world will pay a heavy price.

95 http://www.pib.nic.in/newsite/erelease.aspx?relid=48162, Accessed 6 January 2012
96 http://www.cbd.int/2011-2020/, Accessed 30 January 2012
97 This is being done under the DIPP’s Sectoral Innovation Council on IPR. 
98 http://web.mit.edu/people/kken/PAPERS/Intro_Sage.html, Accessed January 2012
99 Towards a more inclusive and innovative India - Strategy Paper March 2011  

http://www.innovationcouncil.gov.in/index.php?option=com_content&view=article&id=56:towards-a-more-inclusive-and-
innovative-india-strategy-paper&catid=8:report&Itemid=10, Accessed 21 January 2012



3636

RELEVANT WEB LINKS

National Biodiversity Authority
www.nbaindia.org/

Traditional Knowledge Digital Library 
http://www.tkdl.res.in/tkdl/langdefault/common/Home.asp?GL=Eng

National Innovation Council
http://www.innovationcouncil.gov.in

DIPP, MoC’s Discussion Forum on IPR Issues
http://dipp.nic.in/English/IPR.aspx 

WIPO’s Compilation of Legal Texts on the Protection of Traditional Knowledge
http://www.wipo.int/tk/en/laws/tk.html 

Campaign for Conservation and Community Control over Biodiversity
http://www.kalpavriksh.org/biodiversity/campaign-for-comminity-control-over-
biodiversity
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TERMS FOR DISCUSSION
Access
Biopiracy
Bioprospecting
Commons
Confidential information
Heritage
Innovation
Intellectual property
Licensing
Public
Public domain
Prior art
Registration
Rights
Sovereignty
Stewardship
Sui generis
Tradition

ANNEXURES

I Members of NBA’s Expert Committee on Database on Biodiversity and 
Traditional Knowledge

 
 1. Dr. Madhav Gadgil, Chairperson
 2. Ms. Tijitha Anand, Expert Consultant and Member Secretary
 3. Dr. V K Gupta, Director, NISCAIR, New Delhi
 4. Dr. A K Ghosh, CED, Kolkata
 5. Dr. R. Uma Shaankar, UAS, Bangalore
 6. Dr. Darshan Shankar, Director, FRLHT, Bangalore
 7. Dr. W S Lakra, NBFGR, Lucknow, UP
 8. Dr. Vishwas Chavan, NCL, Pune
 9. Dr. Chinmaya Rathore, IIFM, Bhopal
 10. Dr. S C Gupta, NBAGR, Karnal
 11. Dr. Bala Subramaiam, NISCAIR, New Delhi
 12. Dr. H B Singh, NISCAIR, New Delhi

II Relevant Forms in the Biological Diversity Rules, 2004 

 Form I (ref. Rule 14) Application form for access to biological resources and 
associated traditional knowledge  
http://www.nbaindia.org/applications/pdf/app_formI.doc 

 Form III (ref. Rule 18) Application for seeking prior approval of National 
Biodiversity Authority for applying for intellectual property right  
http://www.nbaindia.org/applications/pdf/app_formIII.doc 
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III DIPP-approved FICCI’s Task Force on Traditional Knowledge  

The Chairman of the Task Force is Dr. Prodipto Ghosh, Former Secretary, Ministry of 
Environment and Forest.

The members of this Task Force represent the following organisations:
 1. Research Information System for Developing Countries
 2. Indian Pharmaceutical Alliance
 3. Ministry of Human Resource Development
 4. Department of AYUSH
 5. Defence Research and Development Organisation
 6. National Biodiversity Authority
 7. Protection of Plant Variety and Farmers’ Rights Authority
 8. Amity Institute for Herbal and Biotech Products Development
 9. Tribal Cooperative Marketing Development Federation of India Limited  

  (TRIFED)
 10. Ministry of External Affairs
 11. Council of Scientific and Industrial Research (CSIR)
 12. Indian Council of Agriculture Research (ICAR)

IV Draft Rules for Protection, Conservation and Effective Management of 
Traditional Knowledge Relating to Biological Diversity, 2009 

 www.nbaindia.org/docs/tk_rules2009.pdf 

V Intergovernmental Panel on Forests’ Proposals for Action on 
Traditional forest-related knowledge (TFRK) 

 [Paragraphs 40(a) to (r)]

40. Recognizing that indigenous people and forest-dependent people who possess 
TRFK could play an important role in sustainable forest management, the Panel:

40 (a) Taking into account the decisions arising from the 3rd meeting of the 
Conference of the Parties to the Convention on Biological Diversity, in particular 
decisions related to the implementation of Article 8 (j), invited Governments, 
international agencies, research institutions, representatives of indigenous people and 
forest-dependent people who possess TFRK, and non-governmental organizations 
to promote activities aimed at advancing international understanding on the role of 
TFRK in the management, conservation and sustainable development of all types of 
forests to complement activities undertaken by the Convention;

40 (b) Invited countries and relevant international organizations, especially the 
Conference of the Parties to the Convention, to collaborate with indigenous people and 
forest-dependent people who possess TFRK to promote an internationally acceptable 
understanding of TFRK, and to identify, respect, preserve and maintain TRFK, 
including innovations and practices that are relevant for the conservation of forest 
biological diversity and the sustainable use of forest biological resources;

40 (c) Invited countries to explore further, at appropriate levels, different options 
for the policy, institutional and legal frameworks that are required to support the 
application of intellectual property rights and/or other protection regimes for TFRK, 
the fair and equitable sharing of its benefits, and the possible development of formal 
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agreements by which TFRK can be accessed;

40 (d) Urged countries, in implementing their forest programmes, to take measures to 
rehabilitate and protect TFRK, taking into account that an essential condition for the 
effective protection and rehabilitation of TFRK is the integrity and cultural survival of 
forest-dependent people;

40 (e) Called on countries, in the context of their national legal systems, to promote 
and provide opportunities for the participation, inter alia, of indigenous people, forest-
dependent people who possess TFRK and forest owners in the planning, development 
and implementation of national forest policies and programmes, taking into account 
principles 2 (d) and 5 (a) of the Forest Principles;

40 (f) Called on countries, with the full support of relevant international organizations, 
to work with all interested parties to bring together knowledge and experience of the 
approaches that work in practice, including credit, rewards, the recognition of the fair 
and equitable sharing of benefits, and, where appropriate, the preparation of technical 
guidelines on TFRK application;

40 (g) Called on countries, with the assistance of international organizations, where 
appropriate, to support national, regional and international efforts that will enhance 
the capacity of indigenous people, forest-dependent people who possess TFRK and 
appropriate forest owners to participate, inter alia, in agreements that apply TFRK 
for sustainable forest management, and to promote partnerships among all interested 
parties;

40 (h) Encouraged countries to recognize and support traditional resource use systems 
incorporating TFRK, including, where appropriate, through the development of new 
instruments and mechanisms that enhance the security of forest-dependent groups;

40 (i) Urged countries to work with communities and build on their knowledge to 
establish stronger linkages between traditional and emerging national sustainable 
forest management systems;

40 (j) Encouraged countries and relevant international organizations to identify 
ways to inventory, store, catalogue and retrieve TFRK, and to support its effective 
protection and application, including developing local and indigenous capacity, and to 
examine opportunities to apply TFRK related to the management of particular types 
of forests to other similar forest ecosystems, doing so only with the free and informed 
consent of the holders of TFRK. The Panel also encouraged countries and international 
organizations to work out a methodological framework of compatibility between TFRK 
and new technologies;

40 (k) Urged countries, with the support of international organizations, to promote 
research on TFRK in regional and national institutions, with the full involvement of the 
holders of that knowledge, to maintain and enhance the capacity of such institutions, 
and to advance the wider understanding and use of the knowledge gained;

40 (l) Urged countries, national institutions and academic centres to incorporate TFRK 
in forest management training as a way to sensitize forest managers to the importance 
of respect for and protection of TFRK; to the need to observe the principle of fair and 
equitable sharing of benefits; and to the advantages of using it and the disadvantages 
of ignoring it. They should also emphasize the importance of recognizing TFRK in 
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developing national criteria and indicators for the sustainable management of forests 
within the context of national forest programmes, and, where appropriate, in forest 
management certification schemes;

40 (m) Invited countries, with the support of donors and international organizations, 
to assist financially and otherwise existing networks that are promoting the sharing 
of TFRK on mutually agreed terms, as well as the sharing of technology and profits 
arising from the use of such knowledge among concerned groups and institutions, 
in collaboration with all involved parties, including indigenous people and forest-
dependent people who possess TFRK;

40 (n) Encouraged countries, in collaboration with indigenous people and forest-
dependent people who possess TFRK, to promote digital mapping using geographic 
information systems and geographic position systems, combined, where appropriate, 
with social mapping for assisting with the establishment of forest holdings, assisting 
planning and management partnerships; and to assist in the location and storage of 
cultural and geographical information required to support the management, protection 
and use of TFRK;

40 (o) Invited the World Intellectual Property Organization (WIPO), together with 
the United Nations Conference on Trade and Development (UNCTAD), taking into 
account decision III/14 of the Conference of the Parties to the Convention on Biological 
Diversity, to undertake a study aimed at advancing international understanding of the 
relationship between intellectual property and TFRK, and to develop ways and means 
to promote effective protection of TFRK, in particular against illegal international 
trafficking, and also to promote the fair and equitable sharing of benefits arising from 
such knowledge;

40 (p) Encouraged countries to undertake additional pilot studies on the relationship 
between intellectual property rights systems and TFRK, at the national level, in 
accordance with a decision made at the third meeting of the Conference of the Parties 
to the Convention;

40 (q) Requested the Secretary-General, in collaboration with the Convention, to 
produce a compilation of international instruments and national legislation, including 
draft legislation, pertaining to the protection and use of TFRK and the fair and 
equitable sharing of benefits arising from such knowledge, and encouraged countries 
to exchange information on national experiences in that field;

40 (r) Urged countries to consider developing mechanisms, subject to national 
legislation, to ensure the fair and equitable sharing with local and indigenous 
communities of benefits; including payments where appropriate, arising from the use 
of traditional technologies developed by them for sustainable forest management.

VI The Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for 
the Cultural and Intellectual Heritage of Indigenous and Local 
Communities

 www.cbd.int/decision/cop/?id=12308 
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